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IN THE 


United States Court oi Appeals 

District of Columbia. 

•* _ 

No. 9714. 

MAYFLOWER HOTEL STOCKHOLDERS PROTEC¬ 
TIVE COMMITTEE, ET AL., Appellants, 

v. 

MAYFLOWER HOTEL CORPORATION, ET AL., 

Appellees. 

Appeal from the District Court of the United States for the 

District of Columbia. 

BRIEF FOR APELLANTS. 

JURISDICTION. 

This is an appeal from a final judgment of the District 
Court of the United States for the District of Columbia 
granting motions to dismiss an amended complaint filed 
by appellants for injunction, receivership, accounting and 
to set aside a contract for fraud against the appellees 
herein. The District Court had jurisdiction under Sections 
11-301 and 11-306 D.C. Code (1940). This Court has juris¬ 
diction to review the judgment under Section 17-101 D.C. 
Code (1940). 
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STATEMENT OF CASE. 

The appellants brought suit as stockholders of Mayflower 
Hotel Corporation and on behalf of Mayflower Hotel Stock¬ 
holders Protective Committee (representing holders of 
more than 6500 shares of stock of Mayflower Hotel Cor¬ 
poration) and on behalf of many others similarly situated. 
Appellees are Mayflower Hotel Corporation, Hilton Ho¬ 
tels Corporation, the officers and directors of these tw T o cor¬ 
porations, and Donner Estates, Incorporated. 

On March 19, 1947, appellants filed a complaint for in¬ 
junction, receivership, accounting and to set aside a con¬ 
tract for fraud, naming the appellees as defendants. (App. 
2-18) Thereafter, the appellees filed motions to dismiss and 
in (he alternative to strike portions of the complaint. (App. 
49-50) The motions were heard before Mr. Justice Keech 
and on May 29,1947, an order was signed granting the mo¬ 
tions to dismiss. (App. 55) An amended order granting 
the motions to dismiss without prejudice and with leave to 
file an amended complaint on or before June 29, 1947, was 
filed by Mr. Justice Keech on June 10, 1947. 

On June 28, 1947, appellants filed an amended complaint 
for injunction, receivership, accounting and to set aside a 
contract for fraud. (App. 57-60) The appellees filed mo¬ 
tions to dismiss, which were heard and granted by Mr. Jus¬ 
tice Holtzoff in an opinion rendered at the conclusion of 
the argument on October 14, 1947. (App. 75-80) An order 
dismissing the amended complaint with prejudice was filed 
on October 20, 1947, from which this appeal is taken. 
(App. 80) 

The circumstances of the case require a brief statement 
of the history of the Mayflower Hotel (hereinafter called 
the Mayflower) and the nature of the dispute, as disclosed 
in the amended complaint. 

The Mayflower was completed in 1925 at a cost of more 
than $10,000,000 and equipment and furnishings were pro¬ 
vided at a cost of $1,500,000. Since its reorganization in 
1934, the Mayflower has been successfully operated at a 
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profit, and the ratio of gross operating profits to invested 
capital has been one of the highest among the renowned 
hotels of this country. (App. 60) For many years prior to 
December 18, 1946, Donner had been considered the holder 
of a majority of the stock of Mayflower. Donner had voted 
such stock and appointed the officers and directors of May¬ 
flower by exercise of such majority although the stock was 
not registered in the Donner name but in the name of other 
parties acting for Donner. (App. 61). Two of the direc¬ 
tors of Mayflower, John Stewart and C. Kenneth Baxter, 
were also President and Vice President & Treasurer of 
Donner Estates, Incorporated, respectively. (App. 59) 

The amended complaint, consisting of 17 pages, con¬ 
tained in part the following: 

“Plaintiffs allege upon information and belief that 
during the year 1945 and thereafter the defendant 
Donner, acting through the defendants Stewart and 
C. Kenneth Baxter, entered into a conspiracy with the 
defendants Binns, Folger and Hilton and the latter’s 
officers and directors as follows: 

(a) to secure control of Mayflower for Hilton by ille¬ 
gal means, namely, secretly and fraudulently so 
as to circumvent the stockholders and to defraud 
the minority stockholders, as set forth specifically 
hereinafter; 

(b) to assist the defendant Hilton in the acquisition 
of Mayflower stock held by minority stockholders 
at a manipulated price by knowingly making mis¬ 
representations as to the price paid by Hilton to 
Donner, with the intent to induce the minority 
stockholders to sell at such false price, as set forth 
specifically hereinafter; and 

(c) to assist the defendant Hilton in exercising its con¬ 
trol fraudulently by operating Mayflower primar¬ 
ily for Hilton’s benefit, as set forth specifically 

hereinafter.” (App. 61-62) 

> 

»* 

In furtherance of the conspiracy, appellants listed twelve 
overt acts and breaches of fiduciary duty, which are fully 
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set forth in the amended complaint. (App. 62-67) As a re¬ 
sult of this conspiracy, appellee Hilton for supposedly 
$2,600,000 secured control and management of Mayflower, 
including its going profitable business and good will and 
properties of the value of $12,000,000. (App. 67) Appellees 
Stewart, C. Kenneth Baxter and Folger had received sub¬ 
stantially higher offers for Mayflower, which they deliber¬ 
ately concealed from the Chairman of the Board of Direc- 
tors, their co-directors and the stockholders. (App. 63) 
One offer of $9,000,000 would have resulted in a realizable 
value of more than $18 per share. Another offer of $17.50 
per share was still in the hands of Baxter and Stewart at 
the time the sale to Hilton at the alleged price of $13 per 
share was announced through the newspapers by Hilton 
and Folger. 

All the acts which are set forth in detail in the amended 
complaint culminated in an emergency meeting of the May¬ 
flower Board of Directors on December 19, 1946. This 
meeting was called by telephone by Folger (President of 
Mayflower and special representative of Donner) in ac¬ 
cordance with a prearranged plan, and six representatives 
of Hilton Hotels Corporation were present from out of 
town. (App. 63) Before the meeting, Folger secured the 
resignations of three of the Donner controlled directors. 
The Chairman of the Board was requested to resign and 
did resign, although he had no prior notice of the contem¬ 
plated action and had no intention of resigning. (App. 64) 
Four directors of Hilton Hotels Corporation were elected 
to succeed the Donner directors and all of the officers of 
Mayflower, with one exception, were replaced by officers of 
Hilton Hotels Corporation. (App. 64-65) 

With a Board of Directors composed of four Hilton rep¬ 
resentatives and three Donner representatives and all of 
the officers of Mayflower, wi^ji one exception, being officers 
of the Hilton organization- was then announced at the 
December 19th meeting that a management contract be¬ 
tween Hilton and Mayflower would be worked out. This 
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management contract was prepared by Hilton and pre¬ 
sented at the meeting of the Mayflower Board of Directors 
on January 27,1947. At that meeting only four members of 
the Board were present—Hilton and the three remaining 
Donner representatives. Hilton was counted to constitute 
a quorum but abstained from voting. (App. 66) This con¬ 
tract was executed on behalf of Mayflower by Binns, who 
was Executive Vice President of both Hilton and May¬ 
flower, and on behalf of Hilton by Ludwig, who was Vice 
President and Treasurer of Hilton and also Treasurer of 
Mayflower. Active control of the management and opera¬ 
tion of Mayflower had already been taken over by Hilton 
on December 19, 1946, making the adoption of the manage¬ 
ment contract at the later date a mere formality. Page 13 
of the amended complaint contains the following allega¬ 
tions with reference to the management contract: 

“Plaintiffs allege that the management contract en¬ 
tered into by the interlocking directorate, besides con¬ 
stituting an overt act of conspiracy, is also frauduleui- 
in itself, in that it 

(1) obligates Mayflow r er to pay substantial sums, the 
aggregate of which would have amounted to over 
$60,000 for the operating year of 1946, such sums 
being in payment for the discharge of duties in¬ 
cumbent upon the officers and directors of May¬ 
flower without such contract; 

(2) superimposes the costs of the management con¬ 
tract upon the costs of the duly constituted man¬ 
agement in spite of the fact that such manage¬ 
ment is and has been efficient to the point of pro¬ 
ducing a relatively higher income than the com¬ 
parable Hilton hotels; 

(3) inures to the benefit of Hilton only, since the al¬ 
leged benefits to Mayflower are controlled solely 
by Hilton, as the defendants well knew and know; 

(4) does not contain any limit on the charges which 
the defendant Hilton may make to Mayflower for 
the services of its Plant and Equipment Division, 
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Credit Department, advertising, promotion, and 
the maintenance of a staff; 

(5) does not contain any provision for an accounting 
or check on the part of Mayflower; 

(6) is made interminable and self-perpetuating for a 
total period of five years by making notice subject 
to a partial Arbitration Board, waiving court re¬ 
view and being self-perpetuating from year to 
year save for the right of notice, wffiich is exercis- 

l able only by Hilton executives acting as Mayflower 
executives; 

(7) provides for a ‘review’ of even such notice as is 
possible, by an arbitration clause under which one 
arbitrator is to be appointed by Mayflower, com- 

i pletely controlled by Hilton, making such appoin¬ 
tee a Hilton appointee, while a second arbitrator 

i is to be appointed by Hilton. The two arbitrators 
(directly and indirectly appointed by Hilton) are 
to select a third member under the usual provi¬ 
sions.” (App. 67-68) 

This management contract forced upon Mayflower by the 
interlocking directorate controlled by Hilton inures solely 
to Hilton's benefit and superimposes additional costs upon 
the previous efficient management of Mayflower. The con¬ 
tract provides that Hilton, in addition to other concessions, 
will receive 1% of the gross sales (which exceed $5,000,000 
annually) and 10% of the gross operating profits in excess 
of $1,000,000. (App. 33) In 1946 this would have amounted 
to more than $60,000 despite the fact that operations were 
curtailed by the 21-day strike of the Mayflower employees. 

The effect of the arbitration clause in the management 
contract is that any dispute is to be submitted to three 
arbitrators, one to be selected by Hilton as President of 
Hilton Hotels Corporation and one by Hilton as President 
of Mayflower Hotel Corporation, the two arbitrators to 
promptly designate a third person to act as arbitrator. If 
the two arbitrators cannot agree upon such third arbitrator 
wfithin thirty days after Hilton as President of Mayflower 
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Hotel Corporation has designated an arbitrator to act on 
its behalf, such third arbitrator shall be designated by the 
senior judge of the District Court of the United States, 
Northern District of Illinois, Eastern Division, and in case 
of his absence, refusal or inability to act, by the senior 
judge of the United States Circuit Court of Appeals for the 
Seventh Circuit. Finally, this contract provides that the 
decision of the three arbitrators selected by Hilton as Hil¬ 
ton and Hilton as Mayflower shall not be subject to review 
by any court. 

The court below, after a hearing on appellees’ motions 
to dismiss, held that Mayflower Hotel Stockholders Protec¬ 
tive Committee had no standing to bring this suit, that no 
cause of action had been stated on behalf of Mavflower 
Hotel Corporation and that, with reference to the manage¬ 
ment contract, there were not sufficient allegations indicat¬ 
ing either actual or constructive fraud in the making of the 
contract. The court, therefore, dismissed the amended com¬ 
plaint for failure to state a cause of action. (App. 75-80) 

While not conceding the point, the court’s ruling that the 
Mayflower Hotel Stockholders Protective Committee has 
no capacity to sue is deemed immaterial to this appeal. The 
individual plaintiffs who are and were stockholders at the 
time of the grievances complained of are entitled to bring 
this action on behalf of the corporation and the other stock¬ 
holders similarly situated. 

STATEMENT OF POINTS. 

1. The court erred in holding that the allegations with 
reference to the management contract are insufficient to 
state a cause of action on which relief can be granted. 

2. The allegations with reference to the management con¬ 
tract are sufficient to shift the burden of proof and require 
an answer. The court below erred in ruling to the contrary. 

3. The court erred in holding that the allegations as to 
the acquisition of control of Mayflower by fraudulent 
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means are insufficient to state a cause of action on which 
relief can be granted. 

4. The court erroneously construed allegations concern¬ 
ing publication of a false price for Mayflower stock as alle¬ 
gations concerning payment of too low a price. 

3. The court erred in dismissing the complaint on the 
ground that it fails to state a cause of action on which re¬ 
lief can be granted. 

SUMMARY OF ARGUMENT. 

< I. 

The allegations with reference to the management con¬ 
tract set forth a cause of action. The amended complaint 
alleges that the contracting parties well knew that the man¬ 
agement contract inured to the benefit of Hilton only. It 
is alleged that the management contract was entered into 
in order to exercise control of Mayflower primarily for 
Hilton’s benefit. The amended complaint alleges that the 
contract superimposes additional costs upon the already 
successful and efficient management of Mayflower and ex¬ 
acts payments from Mayflower for services required to be 
rendered without such payments. It is further alleged that 
review is subject to a Hilton-controlled arbitration board 
and that access to the courts is barred by a manipulated 
arbitration clause. 

II. 

The allegations with reference to the management con¬ 
tract are sufficient to shift the burden of proof and require 
an answer. This contract was authorized by an interlock¬ 
ing board of directors controlled by Hilton, prepared by 
Hilton, executed by officers of Hilton acting as officers of 
Mayflower, and designed for Hilton’s benefit. It is a basic 
concept of corporation law, as well as of equity, that con¬ 
tracts between interlocking boards are presumptively 
fraudulent and are not only scrutinized by the courts for 
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fraud but are actionable upon the slightest indication of un¬ 
fairness in such contract. Where the fairness of such trans¬ 
actions is challenged, the burden is upon those who would 
maintain them to show their entire fairness. 

III. 

The allegations as to the acquisition of control of May¬ 
flower by fraudulent means are sufficient to state a cause 
of action. The amended complaint alleges that certain offi¬ 
cers and directors of Mayflower conspired to secure control 
of Mayflower for Hilton, with intent to defraud the minor¬ 
ity stockholders. It is alleged that substantially higher 
offers for Mayflower were received by these officers and di¬ 
rectors, who deliberately concealed the offers from their 
co-directors and the stockholders. It is further alleged 
that active control of the management and operation of 
Mayflower was turned over to Hilton by these officers and 
directors at the emergency meeting of the Board on De¬ 
cember 19, 1946, previous to the execution of the manage¬ 
ment contract. Twelve overt acts in furtherance of the 
conspiracy are fully set forth in the amended complaint. 
Wherever fraud is alleged, facts giving rise to a fiduciary 
duty are set forth in detail, as well as the acts constituting 
breaches of such duty. 


IV. 

The court erroneously construed allegations concerning 
publication of a false price for Mayflower stock as allega¬ 
tions concerning too low a price. It is not alleged that the 
defendants paid too low a price for the stock but that a 
price lower than the one actually paid was published, with 
the alleged purpose of inducing minority stockholders to 
sell at such false and fictitious price. 
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ARGUMENT. 

I 

The allegations with reference to the management contract 
set forth a cause of action on which relief can be granted. 

The court below, in its opinion, stated that attention had 
not been called to any case in which the mere existence 
of interlocking directors was sufficient to vitiate a contract 
between two corporations and that the phrase, sometimes 
somewhat loosely used, that such a contract is presumed 
to be fraudulent did not mean that a minority stockholder 
is authorized to bring suit to set aside the contract merely 
on the allegation that the parties to the contract have in¬ 
terlocking directors. (App. 78-79) 

The amended complaint does not rest upon the mere 
allegation that the parties to the contract have interlocking 
directors but clearly sets forth provisions of the contract 
which disclose that Mayflower is being operated for the 
benefit of Hilton. It challenges the transaction by show¬ 
ing that the contract is unilateral; that it inures to the 
benefit of Hilton only, “as the defendants well knew and 
know”; that Hilton controlled the interpretation of the 
contract and its performance; that review is subject to a 
Hilton-controlled arbitration board; that access to the 
courts is barred by a manipulated arbitration clause; and 
that it is burdensome upon Mayflower and confers tre¬ 
mendous benefits upon Hilton. (App. 67-68) 

This challenge is far more than the allegation that the 
corporations have interlocking directors, and brings the 
case clearly within the language of Pepper v. Litton (308 
TJ. S. 295, 306, 84 L. Ed. 289), in which Mr. Justice Douglas 
said: 

“The essence of the test is whether or not under all 
the circumstances the transaction carries the earmarks 
of an arm’s length bargain.” 
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The allegations of the amended complaint being admitted 
by the motions to dismiss, the court below erred in grant¬ 
ing the motions. 

n 

The allegations with reference to the management contract 
are sufficient to shift the burden of proof and require 
an answer. 

Hilton actually took control of Mayflower on December 
19, 1946. At the emergency meeting of the Board of Di¬ 
rectors on that date, four directors (a majority) of Hilton 
Hotels Corporation were elected to the Mayflower Board 
and all of the officers of Mayflower, with one exception, 
were replaced by officers of Hilton Hotels Corporation. It 
was then announced that a management contract between 
Hilton and Mayflower would be worked out. (App. 29) At 
the subsequent meeting on January 27, 1947, the manage¬ 
ment contract was executed. C. N. Hilton, President of 
Hilton and of Mayflower, was counted as present, to con¬ 
stitute a quorum, but abstained from voting. The man¬ 
agement contract was executed on behalf of Mayflower by 
appellee Binns, who was Executive Vice President of both 
Hilton and Mayflower, and on behalf of Hilton by appellee 
Ludwig, who was Vice President and Treasurer of Hilton 
and Treasurer of Mayflower. 

This management contract is challenged by virtue of the 
fact that it was authorized by an interlocking directorate 
controlled by Hilton; that it was prepared and executed not 
at arm’s length but by officers of Hilton as officers of May¬ 
flower; that it superimposed burdensome costs of man¬ 
agement upon the then efficient management of Mayflower; 
that it is wholly within the power of Hilton to continue the 
contract indefinitely; that any controversy is to be deter¬ 
mined by arbitrators selected by Hilton, from whose de¬ 
cision there is no appeal to the courts; and that it provides 
a possible $100,000 annual fee to Hilton, whose officers and 
directors are also officers and directors of Mayflower. It is 
submitted that the management contract as set out in the 
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amended complaint is fraudulent, or so grossly inequitable 
as to be constructively fraudulent. 

It has been held that contracts between interlocking di¬ 
rectorates are presumptively fraudulent and are not only 
scrutinized by the courts for fraud but are actionable upon 
the slightest indication of unfairness. Where the fairness 
of such transactions is challenged, the burden is upon those 
who would maintain them to show their entire fairness. 
The authorities are almost countless in support of this 
proposition. 

See Pepper v. Litton, supra. 

Geddes v. Anaconda Copper Mining Co., 254 U. S. 590, 
599, 65 L. Ed. 425, 41 S. Ct. Rep. 209: 

“The relation of directors to corporations is of such 
a fiduciary nature that transactions between boards 
having common members are regarded as jealously by 
the law as are personal dealings between a director 
and his corporation, and where the fairness of such 
transactions is challenged the burden is upon those who 
would maintain them to show their entire fairness and 
where a sale is involved the full adequacy of the con¬ 
sideration. Especially is this true where a common 
director is dominating in influence or in character. 
This court has been consistently emphatic in the ap¬ 
plication of this rule, which, it has declared, is founded 
in soundest morality, and we now add in the soundest 
business policy. Twin-Lick Oil Co. v. Marburg, 91 U. 
S. 587, 588; Tho?nas v. Brownville, Ft. Kearney <£ 
Pacific R. R. Co., 109 U. S. 522; War dell v. Railroad 
Co., 103 U. S. 651, 658; Corsicana National Bank v. 
Johnson, 251 U. S. 68, 90.” 

Corsicana v. Johnson, 251 U. S. 68, 64 L. Ed. 141, 40 
S. Ct. 82: 

“The fact that the same persons were directors and 
managers of both corporations subjects their dealings 
inter sese to close scrutiny. That two corporations 
liave a majority or even the whole membership of their 
boards of directors in common does not necessarily 
render transactions between them void; but trans¬ 
actions resulting from the agency of officers or direc- 
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tors acting at tlie same time for both must be deemed 
presumptively fraudulent unless expressly authorized 
or ratified by the stockholders; and certainly where 
the circumstances show, as by the undisputed evidence 
they tended to show in this case, that the transaction 
would be of great advantage to one corporation at the 
expense of the other, especially where, in addition to 
this, the personal interests of the directors or any of 
them w r ould be enhanced at the expense of the stock¬ 
holders, the transaction is voidable by the stockholders 
within a reasonable time after discovery of the fraud. 
Twin-Lick Oil Co. v. Marbury, 91 U. S. 587, 589, 23 L. 
Ed. 329, 330, 3 Mor. Min. Rep. 668; Wardell v. Union 
P. R. Co., 103 U. S. 651, 657 et seq., 26 L. Ed. 509, 511, 7 
Mor. Min. Rep. 144; Thomas v. Broivnville, Ft. K. & 
P. R. Co., 109 U. S. 522, 524, 27 L. Ed. 1018, 1019, 3 
Sup. Ct. Rep. 315; Richardson v. Green (Washburn 
v. Green) 133 U. S. 30, 43, 33 L. Ed. 516, 521, 10 Sup. 
Ct. Rep. 280; McGourkey v. Toledo & O. C. R. Co., 146 
U. S. 536, 552, 565, 36 L. Ed. 1079, 1085, 1090, 13 Sup. 
Ct. Rep. 170.” 

In re Phila. Rapid Transit, 16 F. Supp. 941: (See also 
13 Am. Jur. 477) 

“On complaint of minority stockholders the court will 
intervene to protect their interests where the majority 
of the stockholders of a corporation, over the protest 
of the minority, have dealt with themselves.” 

Garrett v. Reid-Cashion, 34 Ariz. 245, 270 Pac. 1044: 

“Transactions by interlocking directorates with trust 
property afford such great opportunity and temptation 
for misuse or perversion of power by the trustees that 
the courts have thought fit to promulgate the rule of 
placing upon them the burden of proof to show 4 entire 
fairness’; and, where a sale is involved, the full ade¬ 
quacy of the consideration. ’ ’ 

Keenan v. Eshelman (1938) 2 A(2) 904,120 A. L. R. 227: 

“* * * and, viewing the transaction as one between cor¬ 
porations, casual scrutiny reveals that the appellants, 
in fact, dealt with themselves to their own advantage 
and enrichment. The employment of Consolidated by 
Sanitary was merely the employment by the appellants 
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of themselves to do what it was their plain duty to 
do as officers of Sanitary.’’ 

The allegations with reference to the management con¬ 
tract are sufficient to make out at least a prim a facie case 
and place the burden on the defendants to establish the 
good faith and entire fairness of this contract by which 
Hilton has so greatly benefited. Since the allegations make 
out at least a prima facie case and shift the burden of proof, 
the court erred in granting, the motions to dismiss and not 
requiring the defendants to answer. 

Ill 

The court erred in holding that the allegations as to the 
acquisition of control of Mayflower by fraudulent 
means are insufficient to state a cause of action 
on which relief can be granted. 

The amended complaint alleges that Donner, the then 
dominant stockholder of Mayflower, secretly and fraudu¬ 
lently conspired with Hilton and officers of Mayflower here¬ 
tofore named to transfer control, operation and manage¬ 
ment of Mayflower to Hilton; that the alleged sale of 
the controlling stock by Donner to Hilton was for a false 
and fictitious price in order to secure the stock of the mi¬ 
nority stockholders at a price below its value; and that 
these acts were in violation of the fiduciary duty of the 
defendants. 

The rule of corporation law and of equity is well settled. 
The majority has a right to control, but where it does so 
it occupies a fiduciary relation toward the minority, as much 
so as the corporation itself or its officers and directors. The 
same fiduciary duty is due from a dominant or controlling 
stockholder or group of stockholders to the minority as is 
due from the director of a corporation to the stockholders. 
As to this, Mr. Justice Douglas said in Pepper v. Litton, 
supra: 

“A director is a fiduciary. Twin-Lack Oil Co. v. Mar- 
bury, 91 U. S. 587, 588, 23 L. Ed. 329, 330. So is a 
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dominant or controlling stockholder or group of stock¬ 
holders. Southern P. Co. v. Bogert, 250 U. S. 483, 492, 
63 L. Ed. 1099, 1107, 39 S. Ct. 533. Their powers are 
powers in trust. See Jackson v. Ijudeling, 21 Wall. 
616, 624, 22 L. Ed. 492, 495.” 

The majority stockholders, upon whom the minority is 
dependent for knowledge, must make full disclosure when 
selling stock control. 

Sauter v. Fulmer, 258 N. Y..107, 179 N. E. 310 

Fletcher on Corporations, Sec. 585, states: 

“Secret and unfair sale of controlling stock may be 
redressed by suit of the minority.” 

See also McManus v. Durant, 168 App. Div. 643, 154 
N. Y. S. 580. 

It is alleged that the transfer of the controlling stock 
of Mayflower for the purpose of turning over control, oper¬ 
ation and management to Hilton was a backstair transac¬ 
tion and was in clear violation of the fiduciary duty resting 
upon Donner and the officers and directors of Mayflower. 
Notice of the sale of the controlling stock was given to the 
stockholders on December 19, 1946, only after the sale had 
been completed, and then not by Donner but by Hilton. At 
that time the resignation of the Chairman of the Board of 
Mayflower had been forced, the officers and directors had 
resigned, and Hilton had taken actual possession of the 
management, operation and control of the hotel. 

The amended complaint discloses that Folger, as Presi¬ 
dent of Mayflower, Stewart and C. Kenneth Baxter received 
an offer for the purchase of Mayflower in the amount of 
$9,000,000, which they, in violation of their fiduciary duty, 
kept secret from their co-directors and the stockholders. 
This offer would have resulted in a prorated realizable 
value of more than $18 per share in Mayflower. (App. 63) 
It is further alleged that Donner, through Folger, Stewart 
and C. Kenneth Baxter, received an offer from responsible 
buyers of $17 1 / 4 per share for Mayflower stock, which un¬ 
accepted offer was concealed from the Board of Directors 
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and the stockholders and was still pending at the time the 
sale to Hilton at the alleged price of $13 per share was an¬ 
nounced. (App. 63) 

In Moore v. Crawford, 130 U. S. 122, 32 L. Ed. 878, 9 S. 
Ct. 447, the United States Supreme Court adopted the fol¬ 
lowing definition: 

i“ Fraud # * * in the sense of a court of equity, properly 
includes all acts, omissions and concealments which in¬ 
volve a breach of legal or equitable duty, trust or con¬ 
fidence, justly reposed, and are injurious to another, 
or by which an undue and unconscientious advantage 
is taken of another. And courts of equity will not only 
interfere in cases of fraud to set aside acts done, but 
they will also, if acts have by fraud been prevented 
from being done by the parties, interfere and treat 
the case exactly as if the acts had been done.” 

Breach of a fiduciary or other equitable duty is construc¬ 
tive fraud. 

Stern v. National City, 25 F. Supp. 948, a’d 110 F. (2d) 
601. 

In Ames v. Goldfield, 227 Fed. 292, the Court said: 

“The stockholders of a corporation have a right to 
expect from ;their directors a conscientious considera¬ 
tion of every proposition which is presented which in¬ 
volves any interest of the company, in conformity to 
the oath which they have subscribed. They have a right 
to have the individual viewpoint of the several direc¬ 
tors expressed at a conference, for the purpose of ob¬ 
taining the exchange view of the several persons in ar¬ 
riving at conclusion after deliberate consideration of 
any issue. It is fundamental that officers of boards can 
only act as such constituted boards when assembled as 
such, and by deliberate and concerted action dispose of 
the issue under consideration, and that they cannot act 
in an individual capacity outside of a formal meeting, 
and a majority of the individual expressions be 
the action of the board. The law believes that the 
greatest wisdom results from conference and exchange 
of individual views, and it is for that reason that the 
law requires the united wisdom of a majority of the 
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several members of the board in determining the busi¬ 
ness of a corporation.’’ 

The amended complaint further alleges that in July 1946, 
Folger, together with Stewart and C. Kenneth Baxter, 
caused the trust on Mayflower to be paid off, to clear the 
property for the benefit of the future majority stockholder 
Hilton, and that the transaction was financed by notes in 
the amount of $1,700,000. The arrangement was made with 
the banks by Folger but the brokerage firm of which Folger 
is senior partner was interposed as the buyer of the notes, 
and fraudulently and illegally profited in the sum of 
$17,000, to the detriment of Mayflower and its stockholders. 
Although the sale w r as to the banks, the records of May¬ 
flower were fraudulently caused to reflect the sale to Fol¬ 
ger’s firm. (App. 62) This transaction was in violation 
of the fiduciary duty of Folger as President of Mayflower. 

These allegations being admitted by the motions to dis¬ 
miss, the court erred in granting the motions. 

“The rule is that ‘when it can fairly be gathered from 
all the allegations of a complaint that the officers and 
directors of a corporation have made use of relations 
of trust and confidence in order to secure or promote 
some selfish interest, enough is then averred to set a 
court of equity in motion and to require an answer 
from the defendants in regard to the facts * * •’ ” 
Fletcher on Corporations , Sec. 1011. 

IV 

The Court erroneously construed allegations concerning 

publication of a false price for Mayflower stock as 
allegations concerning payment of too low a price. 

Dated December 18, 1946, and mailed on December 20, 
1946, on stationery of the Hilton Hotels Corporation, the 
defendant Hilton, by C. N. Hilton as President, sent a 
printed circular letter postmarked Washington, D. C., to 
the stockholders of Mayflower, stating that on that day the 
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defendant Hilton had purchased all the common stock of 
Mayflower controlled by Donner at the price of $13 per 
share, and agreeing that “the same offer wmuld be made to 
all other holders of the Mayflower Hotel Corporation com¬ 
mon stock”, the stock to be forwarded by mail to the de¬ 
fendant Hilton, Stevens Hotel, Chicago, Illinois. (App. 65) 
The opinion of the court below stated that appellants 
charged that the majority stockholders sold their stock, for 
reasons best known to themselves, at a price much lower 
than they could have secured elsewhere. (App. 77) Such 
statement is inaccurate and misconceives the nature of the 
charge. The amended complaint specifically alleges a plan 
“to assist the defendant Hilton in the acquisition of May¬ 
flower stock held by minority stockholders at a manipulated 
price, by knowingly making misrepresentations as to the 
price paid by Hilton to Donner, with the intent to induce 
the minority stockholders to sell at such false price * # V’ 
(App. 62) 

CONCLUSION 

Wherefore, appellants respectfully submit that this 
Court should reverse the judgment of the court below. 

Respectfully submitted, 

Jno. Lewis Smith, 

Leslie C. Garnett, 

Samuel F. Beach, 

George Eric Rosden, 

Jno. Lewis Smith, Jr., 

D. Worth Clark, 

Attorneys for Appellants. 
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No. 9714. 


MAYFLOWER HOTEL STOCKHOLDERS PROTEC¬ 
TIVE COMMITTEE, ET AL., Appellants , 

v. 

MAYFLOWER HOTEL CORPORATION, ET AL., 

Appellees. 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF FOR APPELLEES. 


COUNTERSTATEMENT OF THE CASE. 

This is a derivative stockholders’ suit. It arises from the 
sale by Donner Estates, Inc., of its stock in the Mayflower 
Hotel Corporation to Hilton Hotels Corporation. 

Appellants holding 6500 out of 389,738 shares of May¬ 
flower Hotel Corporation stock (App. 57; 60), joined 
as defendants Hilton Hotels Corporation, its officers 
and directors, Mayflower Hotel Corporation, its present 
and former officers and directors, and Donner Estates, Inc. 
In the court below, separate motions to dismiss the 
amended complaint were filed by Hilton Hotels Corpora¬ 
tion and those of its group who have been served with 
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process and by Mayflower Hotel Corporation and those of 
its group who have been served with process. Donner 
Estates was not served and has not entered an appearance. 
Rather than burden the court with two briefs, all of the 
appellees who urged the motions to dismiss are now, for 
convenience, joining in and presenting this one brief. Al¬ 
though this case was decided on motions to dismiss, the rec¬ 
ord is substantial and contains practically all the pertinent 
documentary data. 

Appellants seek by their amended complaint to maintain 
causes of action for and on behalf of the Mayflower Hotel 
Corporation, of which they are minority stockholders. 
Their action purports to be a derivative stockholders’ suit, 
although, very frankly, it is at times difficult to understand 
just what are their theories.* 

Stripped of all the immaterial conclusions and lacking, 
as it does, factual allegations of fraud or overreaching, it 
is clear from the amended complaint that as to the first 
alleged cause of action mentioned by the court in its opinion 
appellants seek, in the main, to redress on behalf of May¬ 
flower Hotel Corporation (hereinafter called Mayflower), 
what they conceive to be a wrong against that corporation 
arising out of the following averred circumstances: (a) 
that in December of 1946 Donner Estates, Inc. (hereinafter 
called Donner) consummated an agreement with Hilton 
Hotels Corporation (hereinafter called Hilton), whereby 
Hilton with the alleged assistance of certain members of 

* Concerning the amended complaint, Mr. Justice Holtzoff said in his opinion 
(App. 77-78) : 

“The complaint is rather involved and somewhat lengthy. It is a 
tangled web, but when we laboriously separate all of the strands, two 
alleged causes of action seem to emerge from the numerous allegations. 

I The first is the charge that the majority stockholders (Donner Estates, 
Inc.) sold their stock, for reasons best known to themselves, at a price 
! much lower than they could have secured elsewhere, and that thereby the 
! minority stockholders were damaged, presumably because the value of 
i their shares was adversely affected by this transaction. It mast be borne 
in mind, * * * that this is an action in behalf of the corporation, and that 
the question! t* whether a cause of action is stated on its behalf. * * * 
(Parentheses and italics supplied.) 

“The second alleged cause of action arises out of the averments re¬ 
garding the management contract. ” 
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Mayflower’s board of directors, who had been elected by 
the Donner interests, purchased all of the common stock 
which Donner then owned or controlled in Mayflower for 
$13 a share; (b) that the $13 a share price was inadequate 
in the light of alleged prior offers; and (c) that this pur¬ 
chase of stock w r as carried out pursuant to an alleged plan 
to transfer control of the affairs of Mayflower to Hilton. 

The transaction was not a purchase of the assets and 
properties of Mayflower. It was solely a sale and purchase 
of stock. We mention that fact because in their original 
complaint appellants appeared to be confused about the 
transaction and asserted that there was a sale of assets 
(App. 17), but they abandoned that theory in the amended 
pleading. We advert to that fact also for the reason that 
their statement of the case might leave one with the impres¬ 
sion that assets were in some way transferred, whereas 
only a sale of stock was involved. 

On December 20, 1946, Hilton addressed a letter to all 
common stockholders of Mayflower (App. 30) advising 
them that on December 18, 1946, Hilton had purchased all 
common stock in the Mayflower controlled by Donner at a 
price of $13 a share and that simultaneously with that 
action it had been agreed that the same offer would be made 
to all other holders of Mayflower common stock. The letter 
further stated that such an offer was accordingly being 
made to all other stockholders. 

Apparently, appellants felt they ought not to sell their 
stock at the $13 price. Instead they instituted this action, 
seeking to attack, on behalf of Mayflower, this stock pur¬ 
chase, the transfer of control to Hilton by virtue of the 
purchase, and the so-called management contract. 

All properties and assets of the Mayflower still remain 
in that corporation. There are no allegations to the con¬ 
trary. The interest, therefore, of appellants in their cor¬ 
poration continues unchanged and unaffected. As a result 
of the purchase of stock from the Donner interests and 
from other stockholders, Hilton had an investment in May- 
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flower stock on or about February 20, 1947, of approxi¬ 
mately $3,200,000 (App. 19.) 

It appears from the minutes of the special meeting of 
the Board of Directors of Mayflower held on December 19, 
1946, that certain of the then directors resigned and other 
directors were elected to fill the vacancies (App. 23-29.) 
The allegations with respect to changes in the directorate 
we assume are made only to show' that by virtue of the ma¬ 
jority stock purchase Hilton came into control of the May¬ 
flower and proceeded at once to elect some directors of its 
own choosing because there are no averments that the 
resignations and election of successors w’ere in violation of 
the charter of Mayflower or any law. 

At a regular meeting of the board of directors held on 
January 27, 1947, the management contract was authorized 
(App. 42-45.) It is this contract which the trial judge 
characterizes as the second alleged cause of action. We 
shall go into the contract at length in our argument. 

SUMMARY OF ARGUMENT. 

I. 

Appellants’ criticisms of the management contract indi¬ 
cate neither actual nor constructive fraud. The contract 
is a fair one, resulting in valuable and substantial advan¬ 
tages to Mayflower. Under Point I of the argument w'e 
shall demonstrate that the complaints against it are not 
warranted. 

1(a). 

(1) Under Point I (a) of the argument it is showm that in 
the absence of factual allegations of fraud as required by 
Rule 9 (b) of the Rules of Civil Procedure, the decision of 
Mayflower’s board, in authorizing the contract, is binding 
upon the corporation and minority stockholders. (2) The 
contract is not open to attack because the minority may 
view' the contract as improvident or believe that a wiser 
course might have been pursued. (3) The members of 
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Mayflower’s board who authorized the management con¬ 
tract were not directors of Hilton. 

n. 

The challenge made by appellants against the manage¬ 
ment contract is insufficient to shift the burden and require 
an answer. There are no averments of fraud. In the ab¬ 
sence of such allegations, authorization of the agreement 
by a so-called interlocking board of directors alone does not 
raise a presumption of fraud. The court below “scruti¬ 
nized” the contract in question and considered the aver¬ 
ments made against it, and rightfully concluded there was 
nothing before it to cast the burden of fairness upon ap¬ 
pellees. The cases show that the burden will not shift in 
the absence of a showing of fraud or other abuse. 

m. 

Donner had the legal right to sell its stock to Hilton at 
any price it desired. Neither Mayflower nor minority in¬ 
terests can complain of the sale of stock and transfer of 
control. Directors and officers of a corporation are in no 
fiduciary relationship with stockholders in the sale and pur¬ 
chase of the corporation’s capital stock. It is not charged 
that the new majority holder or the new directors or direc¬ 
tors of Mayflower have, by their acts, detrimentally affected 
the assets of Mayflower, or that they have acted corruptly 
or fraudulently subversive of the rights of the corporation 
or of the minority. 

IV. 

The court below did not misconstrue the allegations of 
the amended complaint with respect to the price paid by 
Hilton for Donner’s stock. Appellants’ allegations show 
no misrepresentations. Furthermore, they do not allege 
that they sold a share of their stock or that they relied upon 
any misrepresentations to their damage. 
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ARGUMENT. 

I. 

The Allegations of the Amended Complaint Charge No 
Fraud With Respect to the Management Contract. An 

' Analysis of the Contract Itself Shows No Unfairness 
in Its Terms. 

Rule 9 (b) of the Rules of Civil Procedure provides that 
‘‘in all averments of fraud or mistake, the circumstances 
constituting fraud or mistake shall be stated with particu¬ 
larity.” (Italics supplied). See also Ja-cobson v. General 
Motors Corporation, 22 Fed. Supp. 255. 

The trial court said there were no sufficient allegations 
indicating either actual or constructive fraud in the making 
of the management contract. (Note the pertinent observa¬ 
tions which the trial judge made in his opinion and which 
are set forth in the footnote below.)* 

We shall, under Points I (a) and II, demonstrate by ap¬ 
pellants’ own cases and other authorities that contracts be¬ 
tween corporations having common directors or where one 
corporation owns a majority of the stock of the other, while 
subject, perhaps, to a closer scrutiny, are not of themselves 
fraudulent and will be set aside only upon a showing of 
fraud. We invite that closer scrutiny of the management 
contract, which is set forth in full in the Appendix 31-37. 
The burden of justifying the agreement is not shifted by 
allegations which merely question the wisdom of an ar- 

# In sustaining the motions for dismissal, the trial judge said (App. 78, 79): 

“ * * * It is charged that the management contract was entered into 
between the Mayflower Hotel Corporation and the Hilton Hotels Corpora¬ 
tion as a result of the fact that the two companies had interlocking direc¬ 
tors; that the Hilton Hotels Corporation was in control of the board of 
directors of the Mayflower Hotel Corporation, and that because of these 
circumstances the contract was highly favorable to Hilton and exceed¬ 
ingly disadvantageous to Mayflower. * * * 

There are no sufficient allegations indicating either actual or construc¬ 
tive fraud in the making of the contract. True, the complaint uses the 
word ‘fraudulent.’ Under the Federal Rules of Civil Procedure this is not 
adequate. * * * The rules specifically require that allegations of fraud 
and allegations of mistake be particularized. Consequently the mere use 
of the adjective ‘fraudulent’ does not create a cause of action.” (Italics 
supplied.) 
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rangement for handling the internal affairs of a corpora¬ 
tion. 

In their first complaint appellants averred that since the 
agreement in question was entered into by so-called inter¬ 
locking directorates, it was “wholly void and contrary to 
public policy.” (App. 12) In the amended complaint they 
recede from that unsustainable position, but jump right 
back to one, equally untenable, by charging in the way of 
conclusions only, that the agreement is constructively 
fraudulent and fraudulent in itself. 

In passing, we refer to Cook on Corporations, Vol. Ill, 
§ 6G2, where the subject is discussed. It is there pointed 
out that such contracts are “not necessarily void, and are 
not constructivelv fraudulent.” The test is, savs the au- 
thor, actual fraud. Furthermore, appellants’ own cases 
expressly state that such contracts are not void. 

Appellants’ allegations fall far short of showing any un¬ 
fairness or fraud either in the making of this contract or 
in the provisions of the instrument itself. They give no 
adequate picture of the contract, although it was set out in 
full as Exhibit 5 to the original complaint and was by refer¬ 
ence made a part of the amended complaint. (App. 31-37.) 
Appellants labor here under the same misapprehensions as 
they did in the two patient hearings accorded them below 
on two separate complaints, namely, that they make a case 
of unfairness and inequity against this arrangement re¬ 
quiring an answer and justification by appellees by such 
general allegations as the agreement is “fraudulent in it¬ 
self”; that it obligates Mayflower to pay certain sums 
yearly; that the contract is unilateral; that it inures to 
the benefit of Hilton only and that it is self-perpetuating 
and that it was a part of Hilton’s plan to have such an 
agreement when control came to it through purchase of the 
majority stockholdings in Mayflower. 

We now direct ourselves to the terms of the agreement. 
It is the instrument which controls, and not appellants’ un¬ 
warranted and erroneous interpretations thereof. The 
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contract reveals that by its mutual covenants Hilton is re¬ 
quired to render valuable services to Mayflower; that there 
was a limit on the compensation to be paid, and that the 
duration of the agreement was not for five years but, at the 
outset, was for a period of one year with mutual options of 
renewal for four additional periods. It was not in any 
sense self-perpetuating, as appellants insist. Thus care 
was taken to have the arrangement tested by experience 
ast Mr. Justice Keech, in effect, stated when he dismissed 
the original complaint (App. 56). 

In “scrutinizing” all of the provisions of the contract, 
as did the court below, it is to be observed that it has noth¬ 
ing to do with any sale, mortgage or transfer of May¬ 
flower’s assets. Its mutual covenants cover only matters 
having to do with the internal management and operation 
of the Mayflower Hotel. The clear intent of the arrange¬ 
ment is that Mayflower will profit thereby. In this day, 
because of the complex business relations of modern cor¬ 
porations, it is essential that those w T ho attack such rela¬ 
tionships do so by specific allegations of fraud and unfair¬ 
ness. Hilton and Mayflower, being separate legal entities, 
have the right to make contracts with each other in their 
corporate capacities. See County of Leavenworth v. The 
Chicago, B. I. d P. B. Co., 134 U. S. 6S8,33 L. ed. 1064, infra. 

In approaching the subject of the fairness of this agree¬ 
ment it is recognized that Hilton Hotels Corporation is and 
has been for a considerable period engaged in the business 
of operating large hotel properties throughout this coun¬ 
try. The record shows that among such properties are The 
Plaza and Hotel Roosevelt in New York City, The Stevens 
and the well-known Palmer House in Chicago, and The 
Town House in Los Angeles (App. 39). Because of its 
strong position in the competitive field, proper and natural 
advantages accrue to it by way of large volume purchasing 
power, advertising and managerial experience. The con¬ 
tract definitely contemplates that these substantial bene¬ 
fits and advantages are to be passed on to Mayflower in 
order to improve its efficiency and increase its profits. 
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By paragraph 1 of the contract, Hilton agrees to ‘ ‘ super¬ 
vise and direct the management and operation of the May¬ 
flower Hotel. ” By the covenants of paragraph 2 (App. 31- 
33) Hilton (a) advises with Mayflower at its request on the 
selection of executives, endeavors to employ any executives 
requested by Mayflower, and recommends the transfer of 
various members of Mayflower’s personnel within the or¬ 
ganization so as to improve the efficiency and economy of 
its operation; (b) furnishes Mayflower the services of Hil¬ 
ton’s Operating and Control Division and provides May¬ 
flower with monthly analyses of the operating results of 
its several departments, with comparisons of the operating 
results of other hotels which Hilton operates or to which 
Hilton renders service, and recommends changes by May¬ 
flower for improved service and operation; (c) furnishes to 
Mayflower the services of its Group Advertising and Busi¬ 
ness Promotion Division, handling and placing group ad¬ 
vertising and group business promotion, including that of 
both individual guests and conventions, and promotes the 
use of the facilities of Mayflower by the travelling public; 
(The cost of all national advertising is allocated between 
the Mayflower and the other hotels participating therein on 
the basis of gross room revenue); (d) furnishes to May¬ 
flower its central purchasing and procuring services, includ¬ 
ing the location, testing and selection of various items of 
equipment in common use by hotels, and secures to May¬ 
flower the advantages of volume purchasing and wider mar¬ 
kets in the procurement of items of common use such as 
linens, china, glassware, liquors, soaps, furmture, and other 
operating equipment. For these services Hilton makes no 
charge or profit other than the compensation provided for 
in the contract; (e) furnishes to Mayflower the services of 
Hilton’s Plant and Equipment Division, which provides 
supervisory service in the maintenance and improvement 
of hotel plant and equipment. 

Other important services are also provided, including 
credit reports and credit card service and to the extent pos- 
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sible, the group insurance facilities of Hilton Hotels Cor¬ 
poration (App. 33). 

Appellants’ allegations and brief seek to convey the im¬ 
pression that the alleged benefits to Mayflower are con¬ 
trolled solely by Hilton. 

Paragraph 4 of the contract expressly provides: 

! “4. Any services rendered by Hilton to the Owner 

(Mayflower) shall at all times be subject to the direc¬ 
tion of the Owner, its officers and its Board of Direc¬ 
tors.” (Parentheses supplied.) (App. 33). 

In the original complaint (App. 12) the charge was made 
that! the management fee alone under the contract would 
be $100,000 annually. Apparently appellants felt that was 
a little strong because in their amended pleading they aver 
that had the agreement been in effect in 1946, the payment 
for the Hilton services would have amounted to over $60,- 
000 (p. 5 Appellants’ brief.) 

There are outstanding and issued 389,738 shares of 
Mayflower common stock (App. 5). As of February 20, 
1947, Hilton itself had acquired approximately 248,000 
shares (App. 19). Obviously, the subject of Mayflower’s 
operation wms of great importance to Hilton as a stock¬ 
holder, because of its very large investment. 

We now look at the provisions of the agreement covering 
payments for these clearly advantageous and profitable 
services. Appellants assert that the agreement contained 
no limit on the charges which Hilton may make to May¬ 
flower. Again, we go to the contract. Paragraph 5 pro¬ 
vides : 

“Anything to the contrary notwithstanding, total 
payments for any one year under (a) and (b) above 
shall not exceed One* Hundred Thousand Dollars 
($100,000.00).” (App. 33) 

Payments stipulated under (a) are one per cent of the 
grois sales of Mayflower, as defined in the agreement, and 
(b) ten per cent of the excess of the gross operating profits, 
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as defined, of Mayflower over $1,000,000 for any year in 
which said gross operating profits shall be in excess of the 
sum of $1,000,000. (App. 34). 

At the time the contract was under consideration by the 
Board of Directors of Mayflower (App. 45) it was pointed 
out by the board that unless the operations of Mayflower 
improved, only one per cent of the gross sales would be 
paid to the Hilton organization. 

In what manner was this mutual management and em¬ 
ployment agreement impregnated with fraud and unfair¬ 
ness? Appellants do not tell the court. 

We shall now demonstrate that appellants’ charges that 
the contract is self-perpetuating are baseless. 

We go to the agreement to support us. It provides (App. 
36) that it shall begin on January 1, 1947, and shall con¬ 
tinue to December 31, 1947, with the proviso that it may 
be renewed at the option of either party for four addi¬ 
tional periods of one year each. Mayflower possesses the 
power under the express provisions thereof to refuse to 
continue the arrangement after December 31, 1947, or at 
the end of any of the four additional periods of one year. 
On the matter of renewal, the contract states: 

“* # * that this contract may be renewed, at the op¬ 
tion of either of the parties * * *, for four additional 
periods of one year each by notices in writing of in¬ 
tention to exercise the options of renewal, given by 
either party to the other party * * *; said notices shall 
be served at least sixty (60) days prior to the expira¬ 
tion of the term or of any extensions * * *, and shall 
result in a binding renewal, unless within thirty (30) 
days thereafter the party receiving such notice of re¬ 
newal serves notice to the other that it does not desire 
to renew said contract.” (App. 36) 

It is, therefore, within the power of Mayflower to refuse 
to renew the agreement. In that connection, no court will 
presume at this doie that the executives and board of May¬ 
flower will act contrary to the best interests of their cor- 
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poration after they have had the opportunity to ascertain 
over a reasonable period the results of experience under 
the agreement. As Mr. Justice Keech said, the attack now 
is premature. (App. 56). 

The arbitration provisions are equally fair. (App. 34- 
35). The requirements in that regard arise out of the right 
vested in Mayflower to terminate Hilton’s employment at 
anV time for reasonable cause. Mayflower can also ter¬ 
minate the employment in the event of bankruptcy or in¬ 
solvency of Hilton, or if Hilton at any time no longer owns 
the majority of Mayflower Corporation’s stock or if there 
is a consolidation or merger of Mayflower or a sale of its 
property. The contract defines the expression “reasonable 
cause” (App. 35), and quite properly provides for arbitra¬ 
tion if desired by Hilton on the sole question as to whether 
there was reasonable cause fo$ termination. There is noth¬ 
ing unfair about arbitration. The procedure for selecting 
the arbitrators is the one usually followed. (See contract, 
App. 35). 

Here is the real test. Assuming the court below had re¬ 
quired us to answer and had gone to proof on the issue of 
the fairness of the management contract, under the spe¬ 
cific allegations of this amended complaint, no conclusion 
could have been ultimately reached other than that arrived 
at: bv Mr. Justice Holtzoff on the motions to dismiss. 
There was no cause of action stated because appellants did 
not by sufficient allegations of fact make a triable issue 
on the fairness of this contract. There was no secret about 
this transaction. No time was wasted in advising all stock¬ 
holders of the agreement. In a report to stockholders un¬ 
der date of February 20,1947 (App. 19) it was stated: 

“At a meeting of the Board of Directors held Janu¬ 
ary 27, 1947, a management contract was authorized 
between your Corporation and Hilton Hotels Corpora¬ 
tion for a period of one year as of January 1, 1947. 
Pursuant to the provisions of this contract, Hilton Ho- 
: tels will receive for its services 1% of the gross sales 
of your Corporation, plus 10% of the gross operating 
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profit in excess of $1,000,000. However, total compen¬ 
sation not to exceed $100,000 per annum. This con¬ 
tract will make all of the facilities of the Hilton or¬ 
ganization available to your Corporation, including 
the advantages of large scale purchasing and inter¬ 
change of business. The Board of Directors antici¬ 
pates that the advantages derived under this contract 
will more than offset the payments thereunder.” 
(Italics supplied.) 

1(a). 

A Court Will Not Substitute Its Judgment for that of Di¬ 
rectors in the Management of a Corporation’s Affairs 
When There is No Fraud, and No Fraud is Alleged 
Here. 

The directors who attended the meeting of Mayflower 
which authorized the management contract were Messrs. 
C. Kenneth Baxter, J. Clifford Folger, Robert V. Fleming 
and C. N. Hilton. They constituted a majority of the board 
of directors. (App. 42) 

It is not alleged in the amended complaint that Messrs. 
Baxter, Folger or Fleming, directors of Mayflower, were 
also directors of Hilton. On the contrary, it is alleged in 
the amended complaint (App. 66) that Messrs. Baxter, 
Folger and Fleming, the directors of Mayflower who voted 
to authorize the management contract (App. 45), were not 
directors of Hilton, but were former “Donner appointees” 
left undisturbed after the transfer of stock ownership. At 
this meeting (App. 43-44) a rather comprehensive report 
was submitted on the operations of Mayflower, as well as 
future policies to increase income during 1947. 

The minutes of this meeting (App. 45) show the pro¬ 
posed contract was fully discussed. Mr. Folger said he 
thought the contract would be for the best interests of all 
the stockholders and that the payments to be made there¬ 
under would be more than offset by the resulting profits 
from the services of the Hilton organization. It was also 
pointed out that unless the operations were improved, only 
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one per cent of tlie gross sales would be paid to Hilton. Mr. 
Hilton abstained from voting, so that the contract was, in 
fact, adopted by members of a board who were not also 
directors of Hilton. It had the independent judgment of 
reputable men who owed their allegiance to Mayflower. 

The amended complaint charges no fraud in connection 
with this meeting. All of the board’s proceedings were 
made a matter of record (App. 42). It is clear the board 
felt it was exercising its best judgment and discretion in 
authorizing the contract. It was its view that Mayflower 
would profit by the arrangement. The fact that either a 
minority stockholder or someone else may differ with that 
view or conclusion furnishes no ground for setting the 
agreement aside. In his opinion the trial court made this 
very pertinent observation (App. 79): 

i <<« * * u ie board of directors has a right to manage 
1 and control the business of a corporation and # • # a 
minority stockholder is in no position to secure the 
avoidance of a contract made by the company of which 
he is a shareholder merely on a showing that the con- 
1 tract was improvident or that it was disadvantageous 
to the company, or that good judgment on the part of 
someone else might have led to the making of a differ¬ 
ent contract. * • # there must be a showing that the 
contract sought to be avoided is fraudulent or so 
grossly inequitable as to be constructively fraudulent. 
There are no allegations in this complaint which meet 
this test. There are, indeed, averments -which question 
the business judgment of the directors in making this 
contract. Whether this contract is advantageous to 
i the company is a matter of opinion and the Court will 
not substitute its own views for the judgment of the 
directors.” (Italics supplied.) 

These expressions of the court find substantial foundation 
in the authorities. See Beasley v. Mutual Housing Co., 59 
App. D. C. 245, 39 F. 2d 290. 

In Wheeler et al. v. Pullman Iron and Steel Co., 143 HI. 
197, 207, it is stated: 


“It is, however, fundamental in the law of corpora¬ 
tions, that the majority of its stockholders shall con¬ 
trol the policy of the corporation, and regulate and 
govern the lawful exercise of its franchise and busi¬ 
ness. Morawetz on Corporations, 216; Dudley v. Ken¬ 
tucky High Schools, 9 Bush 518; Durfee v. Old Colony 
Railroad Co. 5 Allen 242. Every one purchasing or 
subscribing for stock in a corporation impliedly agrees 
that he will be bound by the acts and proceedings done 
or sanctioned by a majority of the shareholders, or by 
the agents o»f the corporation duly chosen by such ma¬ 
jority, within the scope of the powers conferred by 
the charter, and courts of equity will not undertake to 
control the policy or business methods of a corpora¬ 
tion, although it may be seen that a wiser policy might 
be adopted and the business more successful if other 
methods were pursued. The majority of shares of its 
stock, or the agents by the holders thereof lawfully 
chosen, must be permitted to control the business of 
the corporation in their discretion, when not in viola¬ 
tion of its charter or some public law, or corruptly and 
fraudulently subversive of the rights and interests of 
the corporation or of a shareholder. 

“Tested by these rules the bill is wholly insufficient 
to warrant the interference of a court of equity at the 
instance of these shareholders. For aught that ap¬ 
pears the manner of conducting the business of the 
corporation may have been resorted to in the utmost 
good faith, and with an honest purpose to subserve and 
promote the best interests of the corporation. Nor can 
it be said, from the facts alleged, that the interests of 
the stockholders have suffered more by the course pur¬ 
sued than if a different policy had been adopted.” 
(Italics supplied.) 

n. 

Neither the Allegations of the Amended Complaint Nor the 
Authorities Relied on by Appellants Warrant or Re¬ 
quire an Answer in this Case. 

Appellants place their reliance on three cases, namely, 

Geddes v. Anaconda Copper Mining Co., 254 U.S. 590; 

Pepper v. Litton, 308 U.S. 295, and Corsicana v. Johnson 
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251 U.S. 68, to sustain the contention that their charge of 
so-called interlocking directorates was sufficient of itself to 
state a cause of action against the management contract 
and to shift the burden, irrespective of specific averments 
of fraud. The charter of Mayflower Hotel Corporation pro¬ 
vides in paragraph 13 thereof, that “in the absence of 
fraud” no contract between Mayflower and any other cor¬ 
poration shall be invalidated by the fact that any director of 
Mayflower is also a director of the other contracting cor¬ 
poration. (App. 51-52.) 

It is unfortunate that they have not seen fit to state the 
facts and issues in those cases. The result of our study of 
them, as hereinafter set forth, explodes appellants’ view 
that all contracts by common directors of two corporations 
are of themselves deemed to be constructively fraudulent, 
without setting forth either actual fraud or outrageous in¬ 
equities. The courts have announced general principles as 
guides for application in the light of the particular facts 
alleged. The instant contract and the allegations with re¬ 
spect thereto are far removed and different from the trans¬ 
actions considered in the above cited cases. Fraud, spe¬ 
cifically set forth and found, was the very essence of their 
holdings. Furthermore, no questions of inadequate con¬ 
siderations in connection with sales or of fictitious or fraud¬ 
ulent mortgages or transfers, whereby common directors 
sold to themselves or otherwise received a personal benefit 
or advantage, are involved or alleged here. 

The court below further stated (App. 78): 

“There is indeed no question that a contract between 
corporations with interlocking directors will be scru- 
! tinized with care. Probably much less proof of fraud 
would be exacted to set aside such a contract than is 
required in the case of a contract between persons or 
concerns dealing at arm’s length. In fact, there are 
some expressions in the cases to the effect that a con¬ 
tract between corporations with interlocking directors 
is presumed to be fraudulent. The Court’s attention , 
i however, has not been called to any case in which the 
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mere existence of interlocking directors was sufficient 
to vitiate a contract between two corporations.” 
(Italics supplied.) 

The court then stated that (App. 79) “what is intended by 
these expressions is that much less evidence will be re¬ 
quired to establish a prima facie case and to shift the 
burden of proof on the question of fraud than would other¬ 
wise be the case, if it appears that interlocking directorates 
exist, rather than that the plaintiff makes out a prima facie 
case merely by showing the presence of interlocking direc¬ 
tors. ’ ’ 

Those observations, in the light of the instant pleadings, 
are unassailable. Since the contract was a part of the 
amended complaint, the court had full opportunity “to 
scrutinize it” in the light of appellants’ allegations. The 
court determined that there was nothing before it to cast 
the burden of proof upon appellees. 

Fletcher Cyclopedia Corporations, Vol. 3, Chap. 11, § 962, 
pps. 437, 438* (1947): 

“Although there is some authority to the contrary, 
the rule which now prevails in the federal courts and 
which has been adopted by a majority of the jurisdic¬ 
tions, including New York, holds that when a contract 
or otlier transaction between two corporations entered 
into through their board of directors having common 
members is challenged, the courts, though they will 
scrutinize the transaction closely , will not set it aside 
if it clearly appears to be just and fair in every re¬ 
spect.” (Italics supplied.) 

The contract here does clearly appear to be just and 
fair. 

In County of Leavenworth v. The Chicago, R. I. <£ P. R. 
Co., 134 U.S. 688, 33 L. ed. 1064, stockholders of one rail¬ 
way company sought to set aside transactions had between 
it and another railroad company where both had common 
directors, officers and attorneys. The Supreme Court, quot¬ 
ing from the opinion of the Circuit Court in that case, made 
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it clear that such an action could not be maintained without 
a showing of “actual fraud or damage.” The Circuit Court 
said (p. 707): 

“* * • Notwithstanding this commingling of officers, 
the corporations were distinct corporations. They had 

1 a right to make contracts with each other in their cor¬ 
porate capacities, and they could sue and be sued by 
each other in regard to these contracts; and the ques¬ 
tion is not, Could they do these things? but, Have the 
relations of the parties—the trust relations, if indeed 
such existed— been abused to the serious injury of the 
Southwestern Company?” (Italics supplied.) 

The Supreme Court then stated that the complaining 
stockholders had contended that the relief sought could be 
granted by reason of the trust relations existing quite aside 
from any actual fraud or damage. This contention was re¬ 
jected, the Court stating that it concurred in the views of 
the Circuit Court that fraud, abuse and injury must be 
present. 

The decisive point is that the amended bill of complaint, 
when considered in the light of the contract itself, as here¬ 
inbefore summarized, did not show unfairness in the trans¬ 
action. 

In Geddes v. Anaconda Copper Mining Co., supra, there 
was a sale of all the property of a mining company to Ana¬ 
conda. It was asserted that the sale was void because 
negotiated by two boards of directors having a member in 
common and for an inadequate consideration. The district 
court determined that the price agreed to be paid by Ana¬ 
conda was inadequate and the Circuit Court of Appeals 
refused to disturb that finding. The Supreme Court 
agreed, but reversed and remanded on the holding that the 
court below had no authority to order that the properties 
should be offered at public auction and that if no bid should 
be received for an amount greater than that wffiich Ana¬ 
conda had agreed to pay, the sale should be confirmed. 
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It is to be noted that this case was upheld on the ground 
that the consideration was inadequate . The contract was 
not set aside because of common directors, but because 
there was coupled with that fact the real and substantial 
claim of fraud, namely, inadequate consideration. 

Pepper v. Litton, supra, is far different from the situa¬ 
tion presented by this amended bill. In that case the ques¬ 
tion involved the power of a bankruptcy court to disallow 
a judgment obtained by the dominant stockholder of the 
bankrupt corporation on alleged salary claims. From the 
conclusions reached, it appeared that the bankrupt corpo¬ 
ration and its president had made a deliberate attempt to 
avoid the payment by the corporation of a just debt and 
that the alleged salary claims underlying the judgment did 
not represent “an honest debt” of the bankrupt, being 
merely bookkeeping entries in order to perpetrate a wrong. 
The matter of interlocking directorates authorizing con¬ 
tracts was not even considered, and the holding is that the 
equitable power of the bankruptcy court exists to the ex¬ 
tent of passing on claims presented by an officer, director 
or stockholder in bankruptcy proceedings of his corpora¬ 
tion, and the fact that an officer has a claim against a cor¬ 
poration or that he has reduced that claim to judgment, 
does not mean the bankruptcy court must accord it pari 
passu treatment with the claims of other creditors. 

The court simply recognized the well-established princi¬ 
ple that a director is a fiduciary and that his dealings with 
the corporation are subjected to scrutiny. 

Equally fraudulent circumstances were shown in Corsi¬ 
cana National Bank v. Johnson, supra. The facts briefly 
were that an action was brought by the bank against a di¬ 
rector for having knowingly participated in or assented to 
an excessive loan in violation of a federal statute. Appar¬ 
ently one of the defenses in the case was that the bank had 
suffered no damage for the reason that the notes had been 
purchased and transferred to a certain loan company, 
which company had directors in common with the bank. 
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The makers of the loan became insolvent and a demand was 
made upon the bank by the loan company to rescind the 
transaction. It "was alleged that the directors and officers of 
the bank had illegally and wrongfully transferred the notes 
to the loan company after the insolvency of the makers and 
investigation by the bank examiner, and that a wrong had, 
therefore, been committed upon that concern. Specif¬ 
ically, the transfer was fraudulent as against the 
loan company and 'there was good cause for re¬ 
scission. The case presented an entirely different 
state of facts from that made by the amended bill here 
and^ as the Supreme Court stated, “certainly where the 
circumstances show, as * * * they tended to show in this 
cas$, that the transaction would be of great advantage to 
one corporation at the expense of the other, especially 
where, in addition to this, the personal interests of the di¬ 
rectors or any of them would he enhanced at the expense of 
the stockholders, the transaction is voidable by the stock¬ 
holders within a reasonable time after discovery of the 
fraud.” (Italics supplied.) Obviously, the personal inter¬ 
est of the directors in that case lay in sustaining the trans¬ 
fer of the excessive loan. Furthermore, that case had to do 
with the transfer of an apparently worthless asset for the 
purpose of relieving the director of his liability to the bank 
and its stockholders. 

The court in the Corsicana case first stated that corpora¬ 
tions having close affiliations and common stockholders, di¬ 
rectors, and management, are capable in law of contracting 
with each other {ibid., p. 90). It held that such contracts 
and transactions are not “void” and then uses the words 
“presumptively fraudulent.” The court there had before 
it circumstances which showed fraud was being per¬ 
petrated against stockholders to advance the personal in¬ 
terests of directors. The words “presumptively fraudu¬ 
lent” were unquestionably employed in the light of the 
“transactions” then under scrutiny. Certainly the trans¬ 
actions complained of must be fraudulent, in nature, before 
any such presumption can arise. 
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Appellants proceed on the theory that their quotations 
from the cases are applicable in all relationships between 
corporations where there happens to be a director in com¬ 
mon. What they overlook is that a so-called prima facie 
case arises only where the court can see from the allega¬ 
tions of the complaint and the nature of the transactions 
that an unfair or fraudulent advantage has been taken. 

m. 

The Court Below Was Right in Holding that Appellants 
Could Not Complain of the Sale of Stock by Donner 
Estates, Inc. to the Hilton Corporation Either on Be¬ 
half of Mayflower Hotel Corporation or Minority Stock¬ 
holders. 

On this phase of the case the trial court stated (App. 78): 

“A corporation may not complain of the fact that a 
stockholder has sold his stock at a price less than it was 
worth or at a price less than he could get from other 
purchasers. A stockholder, even if he is a director, is 
at liberty to sell his stock to anyone he pleases, at 
whatever price he chooses, even if the sale consum¬ 
mated by him may adversely affect the value of shares 
owned bv other stockholders.” 

It is our position that appellants do not by their amended 
complaint entitle either Mayflower or minority interests to 
complain of the stock transaction or the control wffiich 
passed to Hilton by its acquisition of a majority stock 
ownership. Neither Hilton nor any of its officers or direc¬ 
tors was in a confidential relationship with Mayflower at 
the time of the purchase. Even if they had been, the trans¬ 
action would have been in nowise vitiated. Neither the de¬ 
fendant. Donner, nor any of the officers or directors of May¬ 
flower, occupied a fiduciary relation in regard to their 
stock ownership. The “tangled” allegations and conclu¬ 
sions of the complaint that some of the Mayflower direc¬ 
tors, who had been designated by Donner, assisted in this 
sale, does not make out a case. 



In Securities and Exchange Commission v. Chenery Cor¬ 
poration* 318 U.S. 80, 87 L. ed. 626, it is stated: 

VAs the Commission concedes here, the courts do not 
impose upon officers and directors of a corporation anv 
fiduciary duty to its stockholders which precludes 
them, merely because they are officers and directors, 
from buying and selling the corporation’s stock. * * 

Despite all of appellants’ assertions about fiduciary rela¬ 
tionships with respect to this purchase and transfer of con¬ 
trol, no such relationship exists as between directors and 
stockholders in the purchase and sale of corporate stock. 
Appellants clearly show that they do not distinguish be¬ 
tween the duties owed by majority stockholders, directors 
and officers in the handling of a corporation’s assets and 
in conducting its affairs, and the absolute freedom accorded 
them in the purchase and sale of its stock. 

They adopt the further erroneous premise—that it is 
somehow an actionable wrong for a majority stockholder to 
effectuate control of a corporation by electing directors of 
its own choosing. 

In the amended complaint it is prayed that the trans¬ 
actions 4i bv which the defendants Donner and Hilton se¬ 
cretly transferred the control, management and operations 
of the Mayflower Hotel from Mayflower to Hilton be ad¬ 
judged * * * to be fraudulent and in violation of the rights 
of Mayflower and its stockholders.” (App. 69) Such a 
prayer can only mean one thing, i.e., appellants seek to have 
set aside either the sale of the Donner stock and sales of 
stock by other stockholders to the Hilton Corporation or 
the control of Mayflower by Hilton, which control came to 
it bv the expenditure of millions of dollars in stock pur¬ 
chases. 

It is not to be overlooked that this is a derivative stock¬ 
holders’ suit. (Appellants’ Brief, p. 7, par. 3). It is funda- 

* Subsequent decision in this case in 91 L. E<4-(Adv. Op.) 1429, deals with 
the rule-making power of the administrative agency, and does not detract 
from the above statement of the law. 
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mental that in such a suit the complaint must allege a cause 
of action in favor of the corporation as distinguished from 
a cause of action in favor of individual stockholders. It is 
also basic that a conspiracy is not civilly actionable unless 
it shall have resulted in damage to the complaining party. 
Nalle v. Oyster, 230 U.S. 165, 182; 57 L. ed. 1439, 1446, 33 
S.Ct. 1043. The amended complaint is fatally defective in 
this respect in that it fails to set forth a cause of action in 
favor of the Mayflower Hotel Corporation and fails to set 
forth facts upon which such a cause of action could be 
based. Furthermore, it fails to show that the corporation 
was in any manner injured, imposed upon, defrauded or 
overreached or that any action has been taken which was 
not for the best interests of said corporation. 

Control of a corporation cannot be divorced from ma¬ 
jority stock ownership. How appellants, as minority hold¬ 
ers, or Mayflower, were wronged by this transaction cer¬ 
tainly is not apparent from the amended pleading. Appel¬ 
lants did not sell one share of their stock either to Hilton 
Hotels Corporation or to anyone else. From their amended 
bill it is clear that they stand today exactly as they stood 
before the Donner transaction was consummated. Mav- 
flower is still possessed of all of its assets and properties. 
There are no allegations that the value of the corporation’s 
assets have been in anywise impaired, depreciated or less¬ 
ened in value by reason of the sale or transfer of control 
or that in handling those assets and affairs of Mayflower 
the new majority holder has acted in violation of law or 
Mayflower’s charter, or has acted corruptly or fraudulently 
subversive of the rights and interests of the corporation or 
of the minority stockholders. 

But, appellants assert, the circumstances surrounding 
the agreement for the sale by Donner to Hilton was 
“clouded in secrecy and fraud”, and there was misrepre¬ 
sentation as to the price paid by Hilton to Donner. Ap¬ 
pellants do not aver that they or any of them acted upon 
any misrepresentation or changed their position in reliance 
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thereon; neither do they assert that any seller of stock is 
complaining or was in any wise injured hy the transaction. 
Furthermore, appellants have no standing here to speak 
for those who disposed of their stock to Hilton. As stated, 
they did not sell a share and are in an entirely different 
class from those who sold. Be that as it may, no seller is 
making any complaint about the price he received. 

What was the fraud and secrecy? Appellants do not tell 
us in their complaint. What were the misrepresentations 
as to price? Who made them? To whom were they made? 
Who profited by more than $13 a share in the sale by Don¬ 
ner to Hilton? Who received any additional considera¬ 
tions and who paid them? The amended complaint is 
fatally silent. Rule 9 (b) requires them to “particularize.” 

The fallacy of their efforts to redress this fanciful wrong 
against their corporation is shown by Sautter v. Fulmer, 
258 N.Y. 107, 179 N.E. 310, a case upon which they rely. 
The facts there brieflv were that one Fulmer and his associ- 
ates falsely represented to plaintiffs that they could obtain 
$300 a share for their stock in a corporation. In reliance 
upon that fraudulent representation, plaintiffs sold their 
holdings for that price. It turned out that Fulmer actually 
sold his own stock and that of his majority associates for 
$1,098 a share. It was this false representation in connec¬ 
tion with the sale of the stock which constituted the action¬ 
able wrong. Furthermore, the cause of action there was 
instituted not in the name of the corporation, as here, but 
by plaintiffs to redress the personal wrong perpetrated 
upon them. 

If appellants mean by their allegations of secrecy that 
they were not consulted prior to the consummation of the 
stock transaction, that gives them nothing upon which to 
base a complaint. Suppose they had been expressly told 
that Donner was about to sell its holdings for $13 a share 
and that control was going to Hilton, what could they have 
done about it? The answer is clear. Appellants apparently 
are disappointed because Donner elected to sell for $13 a 
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share, and, obviously, they do not like Hilton and some of 
Mayflower’s directors, but those considerations give them 
no cause of action. 

In the sale and purchase of corporate stock the majority 
interests or their representatives owe no duty of disclosure 
to minority interests so long as they do not induce others 
to sell their stock by false representations (such as in 
Sautter v. Fulmer) or by deceit or overreaching. 

The question was presented in Nelson v. Northland Life 
Insurance Co. (Supreme Court of Minnesota), 266 N.W. 
857, where complaint was made about a sale of stock in¬ 
volving directors. The court, in denying relief, said (pp. 
S59, 860): 

“We know of no rule of law or logic preventing a 
stockholder from transferring his interest (i.e. his 
stock) to another, and counsel’s research evidently has 
been barren of results, as no case is cited to sustain 
any such rule. A share of stock of the type here in¬ 
volved is, as the name imports, a ‘share’ or fractional 
‘interest’ in the corporate enterprise issuing it. In 
this form the owner’s interest may be and frequently 
is traded and exchanged. There is no prohibition 
against such sale in its articles of incorporation or 
by-laws. The fact that some of these owners were di¬ 
rectors at time of sale does not import fraud or im¬ 
proper conduct. Their stock was their own property. 
Obviously, it was for such owners to do therewith as 
their interests dictated, absent fraud and deceit. *The 
weight of authority * * * is to the effect that a director 
or officer does not stand in a fiduciary relation to a 
stockholder in respect to his stock, and has the same 
right as any other stockholder to buy stock from or 
sell stock to another stockholder (Citing cases). * * * 

“* * * No court could control the prices at which the 
Northland stockholders should sell their stock. That 
obviously was a matter of private contract between 
the parties thereto. As to such arrangement, the mi¬ 
nority interests cannot be heard to complain, absent, 
as we have said, fraud, overreaching or deceit.” 
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But the appellants argue that it was in some fashion ille¬ 
gal for Donner to place Hilton in control by the sale be¬ 
cause it is alleged (App. 63) that in August 1945—more 
than one and one-half years prior to the consummation of 
the deal between Donner and Hilton—an offer had been 
received for the purchase of the assets of Mayflower for 
$9,000,000, and because some of the then directors of May¬ 
flower did not transmit that offer to the board, and also that 
in August 1946—several months prior to the sale in ques¬ 
tion-Donner had received an offer of $17.50 a share. 

Such alleged offers could not prevent Donner, as a mat¬ 
ter of law, from selling its stock to Hilton in December 
1946 for $13 a share, or at any other price. The fact that 
Donner, as the largest stockholder, for years prior to the 
consummation of the sale in question, had designated and 
elected directors of Mayflower, could not militate against 
the transaction. Moreover, so long as the directors made 
no false or fraudulent statements upon which appellants 
relied to their detriment and did nothing which injuriously 
affected the corporation’s assets to the damage of the mi¬ 
nority, mere participation with Donner in the Hilton trans¬ 
action would not give rise to a cause of action on the part 
of either the corporation or the minority stockholders. 
There are no factual averments in the amended complaint 
that any of the directors committed any tortious acts; nor 
is there any allegation that Hilton or its officers knew or 
were advised of the alleged offers. . 

Furthermore, as a pure matter of pleading, appellants 
must fail. They do not in their amended pleadings tell us 
from whom such offers were received,—whether thev were 
from flnanciallv-sound persons, firms or corporations; 
whether they were in -writing and in binding legal form; 
and what specific terms and conditions were contained in 
the offers; and whether the offers were bona fide in char¬ 
acter. It is a matter of common knowledge that offers for 
important property at times come thick and fast and are, 
for the most part, unenforceable and are no more than so- 
called “feelers.” 
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Let us assume that the defendant Folger did receive an 
offer for the purchase of the Mayflower in the amount of 
$9,000,000 which he communicated to the defendants Stew¬ 
art and Baxter, the President and Vice President of Don- 
ner Estates, and that they refused to consider the offer and 
did not submit it to the Board of Directors of Mavflower. 
How could this have harmed the corporation? 

Again assume that Donner Estates had been offered 
$17.50 per share for its stock and further assume that the 
minority stockholders were not advised of this offer. What 
of it? There is no duty on the part of a stockholder who 
receives an offer for his stock to notify other stockholders, 
the corporation or anyone else. How can it possibly be as¬ 
serted that Donner’s failure to publicize this offer in any 
way affected or harmed Mayflower? 

Apparently appellants 7 theory is that as a result of the 
majority stock purchase by Hilton from Donner, the ma¬ 
jority stockholders and directors of Mayflower in some way 
used their power to advantage themselves at the expense 
of Mayflower Hotel. How they procured any unlawful ad¬ 
vantage is not alleged. Appellants go far afield. They 
either fail to recognize or overlook the principle that this 
so-called personal advantage accruing to the majority must 
be derived from or intimately associated with the corporate 
assets themselves and not associated with the sale and pur¬ 
chase of stock. The relationship between majority stock¬ 
holders and their corporations is well summarized in Al¬ 
lied Chemical & Dye Corporation v. Steel <& Tube Co., (Del¬ 
aware), 120 Atl. 486, 491, as follows: 

“Accordingly it has been held that if the majority 
stockholders so use their power to advantage them¬ 
selves at the expense of the minority, their conduct in 
that regard will be denounced as fraudulent and the 
minority may obtain appropriate relief therefrom 
upon application to a court of equity. But the general 
language by which this rule is stated is not to be given 
its widest possible application. For it is not true that 
every personal advantage which the majority secures 
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i is to be regarded as vitiating in character. An ex¬ 
amination of the cases to which special attention is 
i directed by the complainants in this connection will 
disclose that the personal advantage accruing to the 
majority is in some way derived from, or intimately 
associated with, the corporate assets themselves.” 

One of the leading cases on the relationship of directors 
and stockholders with respect to the sale or purchase of 
corporate stock is Hooker v. Midland Steel Co., 215 Ill. 444, 
74 X.E. 445. In that case the bill averred that one Beatty, 
who was the president and a director of Midland, did not 
make a full and frank disclosure of all facts within his 
knowledge affecting the value of complainant’s stock in 
order to enable complainant to determine whether it would 
be best to sell the stock at a price which, apparently, had 
been offered therefor. It was contended that since Beatty 
was a director and officer of Midland, that he was a trustee 
for the complainant as a stockholder and was, therefore, 
in a fiduciary relationship and required to disclose all such 
facts within his knowledge. The court refused to so hold 
and said: (p. 451) 

“The management of the business and property of a 
corporation is entrusted to its officers, and they are 
empowered to act for the whole body of stockholders. 
They therefore occupy the position of trustees for the 
stockholders as a body in respect to such business and 
property, and cannot have or acquire cmy personal or 
pecuniary interest in conflict with their duty as such 
i trustees. A director, however, does not sustain that 
i relation to an individual stockholder with respect to 
his stock, over which he has no control whatever, but 
he may deal with an individual stockholder and pur¬ 
chase his stock practically on the same terms as a 
stranger. In the absence of actual fraud such a pur¬ 
chase will not be set aside for a mere failure to disclose 
any information the director may have affecting the 
i value of the stock.” (Italics supplied.) 

The holding in that case is in accord with the weight of 
authority. 
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In American Jurisprudence, Vol. 13, p. 962, § 1010, it is 
said: 

“While it is true that a director or officer of a corpo¬ 
ration occupies a fiduciary relationship to the stock¬ 
holders as a body, such a relationship does not, accord¬ 
ing to the great majority of cases, exist as to an in¬ 
dividual shareholder in respect of his stock in the com¬ 
pany. Consequently, the mere failure on the part of 
such officer or director, in purchasing the shares from 
the stockholder, to disclose any inside information will 
not militate against him so long as he does not actively 
mislead the seller or perpetrate a fraud. * * *” (Italics 
supplied.) 

Appellants make passing reference to the refinancing of 
the mortgage on the Mayflower Hotel in July 1946, several 
months prior to the stock purchase. 

It is asserted that defendant Folger together with the 
defendants Stewart and Baxter caused a mortgage on May¬ 
flower to be paid off so as to clear the property for the bene¬ 
fit of Hilton; that the transaction was financed by notes in 
the amount of $1,700,000; and that as a result of the trans¬ 
action the brokerage firm in which Folger is the senior 
partner was paid a commission of $17,000. 

The charter * of Mayflower expressly authorizes any of 

* Paragraph 13 of the Mayflower Charter is as follows (App. 51-52): 

‘ ‘ Thirteenth: In the absence of fraud, no contract or other transaction 
between this Corporation and any other corporation or any partnership 
or association shall be affected or invalidated by the fact that any direc¬ 
tor or officer of this Corporation is pecuniarily or otherwise interested 
in or is a director, member or officer of such other corporation or of such 
firm, association or partnership or is a party to or is pecuniarily or other¬ 
wise interested in such contract or other transaction or in any way con¬ 
nected with any person or persons, firm, association, partnership or cor¬ 
poration pecuniarily or otherwise interested therein; any director may be 
counted in determining the existence of a quorum at any meeting of the 
Board of Directors of this Corporation for the purpose of authorizing any 
such contract or transaction with like force and effect as if he were not 
so interested or were not a director, member or officer of such other cor¬ 
poration, firm, association or partnership; and any director or officer of 
this Corporation individually may be a party to or interested in any such 
contract or transaction of this Corporation and is hereby relieved* from 
any liability that might otherwise exist from contracting with this Cor¬ 
poration for the benefit of himself or of any person or persons, firm, asso¬ 
ciation, partnership or corporation in which he may in anywise be inter¬ 
ested, provided, however, in all such cases, that the fact of such direc- 
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its officers or directors, in the absence of fraud, to deal with 
it on their own behalf provided their interest in the trans¬ 
action shall have been disclosed or known to the Board of 
Directors or the majority thereof at the time such trans¬ 
action was entered into. 

There was nothing secret about this refinancing. There 
are no allegations that the Board of Directors of Mayflower 
acted without full knowledge of all the facts as to how the 
financing was to be consummated, or that Mayflower was 
imposed upon to its detriment. The full details of the un¬ 
derwriting agreement between Mayflower and Folger, 
Nolan Incorporated are set forth in its offer (App. 74-75) 
and the minutes of the Board of Directors of Mayflower 
approving said offer (App. 72-74). 

Furthermore, the amended complaint contains no allega¬ 
tion that Folger’s connection wdth the brokerage firm which 
handled the refinancing was not disclosed or known to the 
Board of Directors of Mayflower or a majority of them at 
the time the underwriting agreement was entered into. No 
factual allegations of fraud were or could have been made 
concerning the matter. There is no allegation in the 
amended complaint that the small premium paid by May¬ 
flower for this major refinancing operation taking into con¬ 
sideration the work, risk and responsibility involved, was 
unreasonable, unfair or in excess of the customary charge 
for such service. The words “fraudulently” and “unlaw¬ 
fully” are whollv insufficient. Moreover, the amended com- 
plaint does not disclose how the refinancing of Mayflower 
on more favorable terms and at a lower interest rate than 
existed before the refinancing, resulted in damage to May¬ 
flower. The reduction in interest rate of seven-eighths of 
one percent alone will result in saving of thousands of 
dollars annually. 


tor’s or officer’s interest or the fact that ho is a director, member or 
officer of snch other corporation, association or partnership or the fact 
of the connection with snch person, firm, association, partnership or cor¬ 
poration shall have been disclosed or known to the Board of Directors 
or a majority thereof at the time such contract or other transaction is 
entered into.” 
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Finally, it is not pointed out in the amended complaint 
how the refinancing of the hotel was or could have been of 
any benefit to Hilton. The debt still existed although in a 
somewhat different form. 

Appellants attach significance to their word “conspi¬ 
racy”, but the difficulty is that their charge of conspiracy 
is meaningless here because they do not aver ultimate facts 
upon which any relief could be granted on the ground of 
fraud, overreaching or deceit, either affecting them or their 
corporation. See Nolle v. Oyster, supra. As the court 
said in Nelson v. Northland Life Insurance Co., supra: 
“The fact that some of these owners were directors at time 
of sale does not import fraud or improper conduct. * * *” 

While much is stated in the brief and amended complaint 
about the resignation of some of the old directors and the 
election of new ones following consummation of the Don- 
ner transaction, it is not alleged wherein the procedure 
followed in such election violated any law or the charter of 
Mayflower. The majority stockholder was within its rights 
in designating directors and in assuming “control”. What 
the court said in Wheeler v. Pullman Iron and Steel Co., 
supra, with respect to control by majority stockholders is 
clearly applicable. 

IV. 

The Court Did Not Erroneously Construe Any Allegations 
of the Amended Complaint With Respect to the Price 
Paid Donner for Its Mayflower Stock. 

As hereinbefore stated, Hilton, following its purchase 
from Donner, offered all the common stockholders of May¬ 
flower the same price for their stock as was paid Donner. 
The trial court had no misconception about the theory of 
appellants’ amended complaint on this or any other aspect 
of the case. The court (App. 78) stated that a corporation 
may not complain of the fact that a stockholder has sold 
his stock at a price less than it was worth or at a price less 
than he could get from other purchasers. 
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In the amended complaint the appellants aver “upon in¬ 
formation and belief” that certain of the Mayflower direc¬ 
tors entered into an alleged conspiracy to assist Hilton in 
the acquisition of Mayflower stock held by minority stock¬ 
holders at a “manipulated price by knowingly making mis¬ 
representations as to the price paid by Hilton to Donner, 
with the intent to induce the minority stockholders to sell 
at such false price as set forth specifically hereinafter.’ , 
We have hereinbefore made some comments on this allega¬ 
tion. However, the amended complaint can be searched 
in vain without finding a fulfillment of appellants’ promise 
to set forth facts regarding these alleged misrepresentations. 

As has been heretofore pointed out, appellants still own 
their stock. They did not sell their stock in reliance on any 
alleged misrepresentation. It is not alleged in the amended 
complaint or contended by appellants that they or May¬ 
flower were misled or in any way damaged by the alleged 
misrepresentation of the price paid by Hilton to Donner. 

Again, we ask: What price other than that stated in the 
Hilton letter of December IS, 1946, was paid for the Don¬ 
ner stock? What misrepresentations were knowingly 
made? Upon what misrepresentations did appellants rely 
to their detriment? If appellants believe they have been 
injured by any misrepresentations upon which they relied 
to their damage, let them so state. There is always af¬ 
forded to them the right to bring an action on their own 
behalf to redress any alleged wrongs to them. 

It is important to observe that the letter (App. 30) did 
not urge minority stockholders to sell their stock at $13 a 
share or at any other price. The communication was sent 
to other stockholders, as stated therein, in accordance with 
an agreement with Donner Estates, Inc. “that the same 
offer would be made to all other holders of Mayflower Hotel 
Corporation common stock.” Note also the language in 
the second paragraph of the letter as follows: 

“We are, therefore, pleased to offer to purchase 
from you the common stock of Mayflower Hotel Cor- 
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poration owned by you at a price of $13.00 per share 
net. This offer will remain open for 30 daps, subject, 
however, to prior cancellation by us.” (Italics sup¬ 
plied.) 

It apparently was insisted upon by Donner that all other 
stockholders at least be given the opportunity to realize 
as much as it did, if they desired to sell. Such offers are 
often required by large stockholders when they dispose of 
their stock to assure equal treatment of the smaller stock¬ 
holders. 

The letter made no recommendation, nor did it contain 
any sales talk. A time limitation was even placed on the 
offer. The fallacy of appellants’ position is obvious. 

CONCLUSION. 

The real nature of this case is reflected by the letter from 
the attorney for appellants, written on the day after the 
sale of Donner’s stock to Hilton (App. 41). The letter 
amounts to an objection to the sale of the stock, without 
legal justification or reason. This whole proceeding is an 
aftermath of that letter. Both the original and the amended 
complaint are merely efforts to find a legal justification for 
that objection. No cause of action has been stated because 
no actionable wrong has been done to plaintiffs. 

Although this proceeding came before the Court on mo¬ 
tions to dismiss, a substantial record has been presented. 
Ambiguous and excessive allegations of the complaint can 
be tested by comparison wdth the documentary data avail¬ 
able in the record. See National War Labor Board v. 
Montgomery Ward <& Co., 79 U.S. App. D.C. 200, 203, 144 
F. 2d 528, (Note 10). The record as a whole convincingly 
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shows that no wrong has been done to plaintiffs or to May¬ 
flower. 

It is respectfully submitted that the judgment of the 
court below should be affirmed. 

Respectfully submitted, 

Nelson T. Hartson, 

Edmund L. Jones, 

Howard Boyd, 

Attorneys for Appellees, 
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Fleming, Thornton Raney and 
John Stewart 
810 Colorado Building, 
Washington 5, D. C. 

Claude A. Roth 
231 So. LaSalle Street, 

Chicago, Illinois. 

Roger J. Whiteford 
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IN THE 


United States Court of Appeals 

for the District of Columbia Circuit. 


No. 9714. 


Mayflower Hotel Stockholders Protective Committee, 

et al.. Appellants , 


v. 

Mayflower Hotel Corporation, et al.. Appellees. 


Appeal from the District Court of the United States for the 

District of Columbia. 


REPLY BRIEF FOR APPELLANTS. 


PRELIMINARY STATEMENT. 

No part of this reply brief will be used to repeat any por¬ 
tions of the argument contained in appellants’ main brief, 
nor to elaborate the total failure of the appellees to answer 
the appellants’ arguments. 

The appellees misconceive the nature of this proceeding. 
They are seemingly concerned only with the question of 
whether or not appellants, in the event of trial, will ulti- 
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mately prevail, but this is not the question presented to the 
Court in this appeal. The sole question before the Court 
at this time is whether or not “ ... the amended complaint, 
construed in the light most favorable to the plaintiff and 
with all doubts resolved in favor of its sufficiency, stated 
a claim upon which relief'could be granted.’’ Leimer v. 
State Mutual Life Assurance Co., 108 F. (2d) 302, 304 
(CCA 8, 1940). 

It is of course settled law that in construing the suffi¬ 
ciency of a complaint all allegations in the complaint are 
admitted to be true for the purposes of the motion. In 
addition, the Federal Rules of Civil Procedure have abro¬ 
gated the old technical rules of pleading: 

“Under the Federal Rules of Civil Procedure the 
function of the complaint is to afford fair notice to the 
adversary of the nature and basis of the claim asserted 
and a general indication of the type of litigation in¬ 
volved. * • • Technicalities are no longer of their 
former importance, and a short statement which fairly 
gives notice of the nature of the claim is a sufficient 
compliance of the requirements of the rules.” Con¬ 
tinental Collieries Inc. v. Shober, 130 F. (2d) 631, 635 
(CCA 3, 1942). 

Moreover, the courts in construing the sufficiency of a 
complaint alleging fraud, hold that the omission of a com¬ 
plaint to allege the fraud with as much particularity as is 
desirable is not fatal. Levenson v. B. & M. Furniture Co., 
Inc., 120 F. (2d) 1009 (CCA 2,1941). 

In the light of the above principles, it is clear that the 
court below was in error in dismissing the amended 
complaint. 


! THE MANAGEMENT CONTRACT. 

The management contract entered into by the Mayflower 
Hotel immediately after Hilton secured control, with Hilton 
itself, resulted in serious damage to Mayflower and its 
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stockholders. Both the court below in its opinion and 
appellees in their brief take the position that appellants com¬ 
plain of the management contract solely because the two 
corporations had interlocking directorates controlled by 
Hilton. The amended complaint alleges more than these 
bare facts. It specifically alleges that Hilton immediately 
upon assuming control of Mayflower had Mayflower enter 
into a management contract with Hilton which contract was 
decidedly disadvantageous to the former. The terms of 
the contract were not the result of arms-length transactions 
between two independent parties. Thus Hilton is paid an 
exorbitant annual fee pursuant to the contract. The 
amended complaint alleges that Hilton receives this 
inequitable annual fee and that the contract in effect results 
in Hilton siphoning off the profits of Mayflower for its own 
benefit to the detriment of the minority shareholders. Fur¬ 
thermore, even though Mayflower should show a loss during 
a given year Hilton would still receive 1% of the gross 
sales of Mayflower under the contract. Finally, the 
amended complaint alleges that Mayflower was forced by 
Hilton to burden itself with the management contract in 
spite of the fact that it had been continuously and success¬ 
fully operated at a profit since its reorganization in 1934. 

It is apparent from the above allegations of fact that we 
have a majority shareholder actively operating a corpora¬ 
tion not for the benefit of the corporation but for the benefit 
of the majority shareholder. This is clearly shown by the 
amended complaint and therefore a claim is stated upon 
which relief can be based. Backus v. Finkelstein, 23 F. (2d) 
357 (D. C. D. Minn., 1924); Zahn v. Transamerica Corp., 
162 F. (2d) 36 (CCA 3, 1947); Pepper v. Litton , 308 U. S. 
295, 84 L. Ed. 289; Geddes v. Anaconda Copper Mining Co ., 
254 U. S. 590, 65 L. Ed. 425; and Corsicana v. Johnson , 251 
U. S. 68, 64 L. Ed. 141. 

Appellees brief and the lower court in its opinion indi¬ 
cated that elements of fraud were not particularized with 
respect to the management contract. Appellants concede 
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that the mere allegation of the word “fraud” is not 
enough. However, it is submitted that the allegations re¬ 
ferred to above do particularize the elements of fraud on 
the part of the appellees. Even if it be assumed that the 
allegations of the amended complaint do not allege the 
fraud with as much particularity as is desirable, neverthe¬ 
less in construing the sufficiency of a complaint this omis¬ 
sion is not fatal. Thus in Levenson v. B. & M. Furniture 
Co., Inc., 120 F. (2d) 1009 (CCA 2, 1941), the court stated: 

“The petition at bar does not indeed allege the fraud 
with as much particularity as is desirable. But the 
i omission is not fatal; it is only a pleading, and Rule 
8(f), 28 U.S.C.A. following section 723c, demands that 
it ‘shall be so construed as to do substantial justice’, 
i Its general purport is plain enough, and if the debtor 
i had really any doubt about its meaning—which plainly 
it had not—it had, and still has, relief under Rule 
12(e); the day has passed when substantial interests 
stand or fall for such insubstantial reasons.” (empha¬ 
sis supplied) 

In any event it is submitted that the allegations referred 
to above state a claim upon which relief can be based 
whether it be considered fraud or gross negligence on the 
part of the appellees. 

! THE ACQUISITION OF THE CONTROL OF 
MAYFLOWER BY HILTON. 

Both the court below and appellees take the position that 
this is solely a derivative stockholders suit. As a result, 
Judge Holtzoff in his opinion held that the allegations with 
respect to the acquisition of the control of Mayflower by 
Hilton did not state a cause of action in favor of Mayflower 
because the corporation itself was not damaged. There is 
nothing in the complaint to indicate that this proceeding is 
solely a derivative suit. This suit is in effect a prayer for 
relief on behalf of the corporation with respect to the man¬ 
agement contract, and also for individual and direct relief 
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to the individual plaintiff stockholders for damages result¬ 
ing from the management contract and from the change in 
ownership of the majority of the shares of stock of 
Mayflower. 

It is proper and permissible for a plaintiff stockholder in 
one bill in equity to ask for relief in behalf of the corpora¬ 
tion and also for individual and direct relief, Jones v. 
Missouri-Edison Electric Co., 144 F. 765, 777 (CCA 8, 
1906), cert. den. 229 U. S. 615, 57 L. Ed. 1352. As shown 
in our main brief, the amended complaint sets both a con¬ 
spiracy which resulted in the acquisition of control by 
Hilton of Mayflower which seriously prejudiced the indi¬ 
vidual stockholders. It is clear that a stockholder can bring 
suit on his own behalf with respect to wrongs directly in¬ 
juring him. Thus in the case of Southern Pacific Co. v. 
Bogert, 250 U. S. 483, 63 L. Ed. 1099, the majority stock¬ 
holders put through a reorganization of the corporation in 
such a manner as to, for all practical purposes, freeze out 
and eliminate the minority stockholders. Although the 
reorganization was helpful to the corporation ( Bogert v. 
Southern Pacific Co., 244 F. 61, 62, 63 (CCA 2, 1917)), the 
Supreme Court affirmed the decree in which the minority 
stockholders were given direct relief against the majority 
shareholders. The court stated at page 487: 

“The minority stockholders do not complain of a 
wrong done the corporation or of any wrong done by it 
to them. They complain of the -wrong done to them 
directly by the Southern Pacific and by it alone.” 

Accord: Fletcher Encyclopedia of Corporations, Vol. 13, 
p. 236; Jones v. Missouri-Edison Electric Co., 144 F. 765 
(CCA 8, 1906) (first appeal), cert. den. 229 U. S. 615, 57 L. 
Ed. 1352, id (second appeal) 199 F. 64, opinion on rehear¬ 
ing appealed 203 F. 945, id (third appeal) 233 F. 48, 
Thompson v. Bomar (last appeal) 258 F. 339, Ritchie v. 
Mullen, 79 F. 522 (CCA 6, 1897), cert. den. 168 U. S. 710, 
42 L. Ed. 1212. 
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The basic premise upon which the lower court relied in 
holding that no cause of action was stated with respect to 
the acquisition of control of Mayflower therefore falls, for 
there was damage done to the individual plaintiffs and a 
cause of action is stated in their favor as individual 
stockholders. 

CONCLUSION. 

It is respectfully submitted that the amended complaint 
in this proceeding states claims upon which relief can b^ 
based and, accordingly, the judgment below should be 
reversed. 

Respectfully submitted, 

Jno. Lewis Smith 
Leslie C. Garnett, 

Samuel F. Beach, 

Jno. Lewis Smith, Jr. 

D. Worth Clark, 

Jerome J. Dick, 

Attorneys for Appellants 








